





ANYONE ACCUSED OF ANY CRIMINAL 
OFFENCE SHOULD RETAIN A LAWYER AS 
SOON AS POSSIBLE. ANYONE WHO 
CANNOT AFFORD A LAWYER SHOULD 
APPLY RIGHT AWAY FOR LEGAL AID. THE 
DUTY COUNSEL AT THE COURTHOUSE 
WILL HELP WITH IMMEDIATE LEGAL 
NEEDS AND WILL ALSO HELP WITH A 
LEGAL AID APPLICATION. 


Printed on Recycled Paper 





CRIMES & PUNISHMENT 


INTRODUCTION eR 


Sablic aha 


Preventing and punishing crime, giving support to 
the victims of crime and helping to rehabilitate 
offenders are important roles of the justice system in 
Canada and in Ontario. The more we understand this 
system, the more we can help make sure that it works 
and that justice is done. 


A person accused of a crime has rights. The process 
that protects these rights and undertakes the search 
for truth and justice takes place in the courts of 
Ontario. 


This booklet explains what happens and why, how 
each of us may be involved and the consequences of 
that involvement. 
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DIFFERENT KINDS OF CRIME 


Criminal offences in Canada are divided into three 
categories: indictable offences, summary conviction 
offences and hybrid offences. The seriousness of a 
crime determines what category it falls into and how 
it is dealt with in court. 


SERIOUS 


CRIMES: 
THE 
INDICTABLE 
OFFENCES 


More serious crimes and all 
crimes involving violence with 

weapons or injury are called indictable offences. The 
maximum sentence for certain indictable offences is 
life imprisonment. Other offences are punished with 
maximum sentences of two, five or 14 years in 
prison. A few examples of indictable offences are 
breaking and entering, drunk driving causing injury 
or death, assault with a weapon, sexual assault with a 
weapon or causing injury, theft or fraud over $1,000. 





When a person is accused of an indictable offence, 
he or she usually has a choice of being tried by a 
judge alone in either the Ontario Court (General 
Division) or the Ontario Court (Provincial Division), 
or by a judge and jury in the Ontario Court (General 
Division). 


LESSER CRIMES & SUMMARY 
CONVICTIONS 


Summary conviction offences are less serious crimes 
for which the maximum sentence is six moniths in 
jail and/or a $2,000 fine. Probation, discharges and 
suspended sentences are less severe sentences. 
Summary conviction offences are dealt with in the 
Ontario Court (Provincial Division) and are tried by 
a judge alone rather than a judge and jury. 


Hybrid offences are those which can fall into the 
summary conviction category or into the more 
serious group of indictable offences. Whether a 
crime is treated as summary or indictable is usually 
decided by the Crown attorney. If the Crown 
proceeds to trial without deciding, the offence is 
treated summarily. Some cases of driving while 
intoxicated and certain assaults can be prosecuted as 
either a summary conviction or indictable offence, 
for example. The circumstances of the offence and 
the effect of the crime on the victim influence 
whether a hybrid offence is treated as a summary 
conviction or as an indictable offence. 


THE CRIMES WE CAN ALL 
HELP PREVENT 


There are a number of actions we 
don’t always see as criminal... but 
they are crimes and they are 
serious. The difference is that they 
may be committed by people we 
might know - not a hardened bank 
robber, but rather a husband, parent, a friend. 
Another important difference is that sometimes a 
person who cares can help stop one of these offences 
from occurring. 





DRINKING & DRIVING: 
IT’S NEVER OKAY! 


Drinking and driving is a crime. 
Anyone found guilty of driving 
with .08% or more alcohol in 
their blood will have a criminal 
record. In Ontario, about half of all 
driver deaths still involve alcohol. And 
the cost is huge. 






Each of us can make a difference 
though. We can let our friends and 
families know that we think drinking 
and driving is never acceptable. We 
can take the car keys away from 
someone who is impaired. We can 
avoid serving someone who is already intoxicated. 
We can call a taxi for a friend in need. 


The penalties for drinking and driving are serious: 


Impaired driving, driving with .08% or more 
blood alcohol, or failing to provide a breath 
sample 


Minimum penalty: 


First offence: $300 fine; 3-month license 
suspension; 
Second offence: 14 days imprisonment; 6-month 


license suspension; 


Subsequent offences: 90 days imprisonment; | year 
license suspension. 


Maximum penalty: 


Summary conviction: $2,000 fine; 6 months 
imprisonment; 3-year license 
suspension; 

Indictment: 5 years imprisonment, 3-year 
license suspension. 


Impaired driving causing death 


Maximum penalty: 14 years imprisonment, 10-year 
license suspension. A fine of any 
amount may be imposed by the 
court. 


Impaired driving causing bodily harm 


Maximum penalty: 10 years imprisonment; 10-year 
license suspension. A fine of any 
amount may be imposed by the 
court. 


NOTE: If the offender is charged with and found guilty of 
manslaughter or criminal negligence causing death, the 
sentence can be life imprisonment. The penalties listed 
above are federal penalties. To these are added further 
minimum provincial penalties: 1-year license suspension 
for the first offence; 2-year license suspension for the 
second offence within 5 years; 3-year license suspension 
for any subsequent offences within a 5-year period. 


BATTERED WIVES NEED HELP 
TO HELP THEMSELVES 


Assault on anyone, including a wife or female 
partner, is against the law. A man who assaults his 
partner can be arrested, charged and jailed. 


Too often, a woman is afraid to even try and get help 
or doesn’t know that help is available. In the 
meantime, the woman isn’t the only victim. It has 
been proven over and over that children who see this 
kind of violence and abuse always suffer serious 
short- and long-term effects. 


If you are suffering from violence in the home - or 
know someone who is - call the police. The police 
have a duty to charge the abuser. And often, laying 
charges and taking a case to court will cut down on 
future violence. The court may order the offender to 
obtain alcohol or drug treatment, or anger therapy, as 
an alternative to or in addition to jail. 


Trusted friends, family and neighbours can also keep 
an eye out for trouble and provide support or 
emergency shelter when it is needed. 


Women’s shelters can help, too — with a safe place 
to stay and advice on who to talk to for help in 
solving problems on a long-term basis. 


THE TRAGEDY OF CHILD 
ABUSE 


When a child is being abused, 
somebody outside the family 
probably knows about it...just as 
somebody probably knows that 
a wife assault is happening. A 
second wrong is done if the 
person who is aware of the 
problem does nothing. 


Everyone has a legal duty to 
report to the Children’s Aid 
Society if they have reason to 
believe that a child is suffering from: 







abuse causing physical harm; 


neglect, that is, not receiving the necessities of 
life; 


sexual molestation; 


or is at serious risk of suffering physical harm or 
sexual molestation. 


There is help available for both the child victim and 
the troubled parent or care-giver. Hopefully, this help 
will arrive before a child is seriously injured or an 
adult ends up in jail. If you are part of an abusive 
family or have seen signs of child abuse, call the 
Children’s Aid Society, or call the police. 


FROM ARREST TO CONVICTION: 





WHAT HAPPENS & WHY 


GUARANTEED RIGHTS & 
FREEDOMS 


The Canadian Charter of Rights and Freedoms 
guarantees certain legal rights to everyone in 
Canada. Anyone who is arrested or charged with an 
offence has these rights (among others): 


¢ to be informed promptly of the reasons why 
and of the specific offence; 


¢ to retain and instruct counsel (talk to a 
lawyer), to be told of this right and of the 
availability of duty counsel and legal aid; 


¢ to be tried within a reasonable time; 


¢ tobe 
presumed 
innocent until 
proven 
guilty; 

¢ not to be 
denied 

reasonable bail 

without cause; 





¢ toa trial in English or French or to have 
an interpreter present. 


If a person is detained, but not arrested, he or 
she has the same right to retain and instruct 
counsel. 


“YOU ARE UNDER ARREST...”: 
THE ARREST & FIRST COURT 


APPEARANCE ay 
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When someone is arrested in Ontario, BQN | 


the police must tell them why they SZ 
have been arrested and they must also VS 
tell the person arrested that they have WN 
the right to retain counsel - that is, to WS 

get legal advice. The police must also “SS 


tell the person they arrest about the availability of duty © 


counsel and legal aid. 


The police can release someone immediately after arrest 
if the crime is not serious, if they believe no further 
offences will occur and there is no need to secure 
evidence. The police also need to be sure of a person’s 
identity and trust their promise to appear in court. 


A person who has been arrested could also be released 
after being taken to a police station, or they could be 
taken directly to court. In court, a justice of the peace 
or a judge would then decide whether to release the 
person upon their promise to appear for trial, to release 
the accused after bail is arranged, or to have the person 
charged held in custody. 


At this first appearance in court, a duty counsel - a 
lawyer free of charge to the accused - is usually 
available to give immediate advice on pleading guilty 
or not guilty, to help arrange bail* and if necessary to 
help with a legal aid application. The role of the duty 
counsel is to keep things running smoothly and fairly 
at this first stage. They will not usually represent an 
accused person through the trial process. 


If the accused wishes to plead guilty at this time, the 
Crown attorney is notified and in most circumstances, 
the case goes before an available judge the same day. 


If the plea is “not guilty”, the case is adjourned for a 
short time so that the accused can retain a lawyer. If 
the accused already has a lawyer present, a date can be 
set for a trial or a preliminary hearing in which a judge 
determines if there is evidence on which a jury could 
convict. If there is, a trial date will then be arranged. 


* It is important to remember that if you put up bail for someone, you could 
lose whatever property or money you have posted if that person fails to 
appear in court. If you become concerned about the way the accused is 
behaving, you can report this to the police and ask to have yourself relieved 
of responsibility for bail. 
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ON TRIAL: JUSTICE AT WORK 


How it starts 
When a trial opens, the court clerk escorts the judge 
to the bench and calls the court to order. 


The counsel stand to identify themselves - first the 
Crown attorney and then the defence lawyer. 


The court clerk reads the charges and the accused 
pleads guilty or not guilty. If the accused refuses to 
enter a plea, a plea of not guilty is entered on his or 
her behalf. 


In a trial by jury, the duty of the jury is to decide the 
facts of a case. The judge will instruct the jury on the 
law that they are to apply to these facts. 


Rules of the court 

Every trial, whether by judge or by judge and jury, is 
a serious and formal event. Anyone involved, as a 
defendant or as a witness, should be told by counsel 
what is expected of them and what behavior is 
acceptable. 


It is important to remember that how a person looks 
and acts, through manners, clothes and attitude, gives 
information about that person just as their words do. 
Lateness, sloppy or dirty clothes, talking, eating or 
chewing gum in court will create a negative 
impression on the judge or jury. 


Who does what 

A court is presided over by a judge, who is an 
independent and impartial official. Summary 
conviction offences are tried by a judge alone. In the 
case of an indictable offence, the accused person can 
choose a trial before the judge alone or before a judge 
and jury. If there is no jury, the judge alone can 
decide whether the accused person is guilty or not 
guilty. If there is a jury, the judge explains the law to 
the jury who will then decide whether the accused is 
guilty or not guilty. The judge decides the sentence to 
be served once a guilty verdict has been determined. 


The court security officer is in charge of keeping 
order in the courtroom. 

The court clerk acts as an assistant to the judge. The 
clerk brings the court to order and announces that the 
court is in session. He or she reads the charge to the 
accused and swears in witnesses. The court clerk also 


9 


keeps track of exhibits - the physical evidence 
presented in a trial. 


The court reporter records everything that is said ina | 
trial. The transcript the reporter produces is the | 
permanent and public record of that trial. 


The Crown attorney: When a charge has been laid, it 

is the duty of the Crown attorney to bring all of the 
facts of the crime to the courtroom. The Crown must 
prove that the crime was committed, that the accused | 
is the person who committed the crime and that all 

the elements of the crime took place as presented. 


The Crown must prove the case beyond a reasonable 
doubt. 


The defence lawyer: The defence lawyer’s job is to 
protect the rights of the accused. Since any person 
accused of a crime is presumed innocent until proven 
guilty, the defence lawyer does not have to prove 
anything. Defence counsel will use his or her 
knowledge of the law to test the Crown’s evidence 
and witnesses. 


After all evidence has been given, the Crown and 
defence lawyer sum up the case and present final 
arguments. 


The responsibility of the jury 

The function of the jury is to determine the facts of a 
case, apply the law to those facts as the judge directs 
them, and to arrive at a verdict. The jury finds a 
defendant guilty or not guilty. It is the judge who 
decides what the sentence will be following a guilty 
verdict. If a jury cannot make a unanimous decision 
on the verdict, it is a “hung jury” and a new trial 
must take place. 


The group of people from which a jury is picked is 
randomly selected. A further random selection picks 
the jury members from this group. When a jury is 
being selected for a trial, both the Crown 
attorney and the defence lawyer can object 
to the participation of certain jurors. The 
defence lawyer should make sure that the 
accused is satisfied with the jury that has 
been chosen. 








Beyond a reasonable doubt... 
In our justice system, it is not enough 
that a jury, or the judge in a case of a 
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trial by judge alone, thinks that the accused probably 
broke the law. The law requires that an accused 
person cannot be found guilty unless the jury or judge 
is satisfied beyond a reasonable doubt of the 
accused’s guilt. The jury or judge must be certain that 
the accused is guilty. One of the founding principles 
of our justice system is that it is better to let a guilty 
person go free than to make a mistake and punish 
someone who is innocent. 


Conviction and sentencing 

If the jury or judge returns a verdict of guilty, the 
defence lawyer and Crown attorney can tender 
evidence and make submissions to the judge on 
sentencing. The judge will then take time to deliberate 
and decide upon a sentence. The law sets out 
minimum and maximum penalties for different crimes. 


The Victim Impact Statement: Before sentencing, a 
victim may have the opportunity to prepare a Victim 


Impact Statement, describing the harm done to him or 
her and the effect the crime has had on the victim’s 
life. This statement is presented to the judge. 


The judge must consider all the circumstances, 
including the seriousness of the crime, the effect on the 
victim and the record or character of the defendant 
when deciding the appropriate penalty to impose. The 

| judge also takes into consideration the need to protect 
the public, to deter further criminal actions by the 
defendant and to try to rehabilitate the defendant. 


Appeal — the last resort 

Our justice system allows for both a conviction and a 
sentence to be appealed by the defence or the Crown 
attorney. In general, an appeal can only be taken from 
the decision of a judge or jury if the judge has 
committed an error of law in his or her instructions to 
the jury, or if the judge has erred in any legal 
ruling he or she has made during the trial. 






If an offence is a summary conviction, an 
appeal is made to the Ontario Court 
(General Division). If the offence is an 
indictable offence, an appeal is made to 
the Ontario Court of Appeal. All 
appeals have to be initiated within 30 
days of conviction or sentencing, unless 
an extension is granted by the court. 
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THE COSTS & CONSEQUENCE 


“WE FIND THE DEFENDANT _ 
GUT | 


PUNISHMENT: JUST THE BEGINNING 


The punishment that follows a guilty conviction can 
vary. The sentence can be as slight as an absolute or 
conditional discharge. A fine, suspended sentence or 
probation are also possible. For a very serious crime, 
the punishment can be as severe as life imprisonment 
with no possibility of parole for 10 to 25 years. A 
sentence of 2 years less a day is served in a provincial 
reformatory. Sentences of more than 2 years are 
served in a federal penitentiary. 


The punishment of probation, fines or imprisonment 
is just part of the consequences of a conviction, 
however. Many employers won’t hire someone with a 
criminal record. A person with a record can’t work 
for a bank, financial institution or security 
firm. Many countries, including the United 
States, refuse entry to anyone convicted of a 
crime. 


IF YOU ARE A VICTIM: 
THE VICTIM WITNESS 
ASSISTANCE PROGRAM 


It is often extremely painful or difficult for a victim or 
witness of a crime to appear in court. The 
Victim/Witness Assistance Program was created to 
bring help and understanding to victims or witnesses 
throughout the criminal justice process. This program 
also puts victims and witnesses in touch with 
community agencies who'can provide counselling and 
other support services. Special attention is given to 
the victims of different kinds of assault. 





At this time, the Victim/Witness Assistance Program 
is in effect in a limited number of locations. Call the 
Crown attorney’s office to find out what help is 
available to you. 
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COMPENSATION FOR VICTIMS 
OF VIOLENT CRIME 


In Ontario, the Criminal Injuries Compensation 
Board is an important part of our justice system. The 
Board makes financial awards to victims which are 
designed to help lessen the impact of the medical 
costs, lost wages, expenses, and pain and suffering 
that can result from being injured in a violent crime. 


An application for compensation has to be made to 
the Board within a year of the offence. To reach a fair 
settlement, the Board will need the medical records, 
police reports and bills and receipts that will show 
what has happened to you and its effect on your life. 


IT COSTS US ALL 


Crime damages the lives of victims. It can 
also change forever the life of the person 
convicted of a crime. And, it costs us all, in 
both financial and human terms. In Ontario 
every year, hundreds of thousands of 
criminal code offences are committed, 
including everything from shop-lifting to 
robberies, drug offences, sexual assault and murder. 
The value of property stolen in one year alone is 
hundreds of millions of dollars. The cost, in terms of 
the pain and anguish suffered by the victims of crime, 
is too great to be measured. 





PLEASE NOTE: This booklet is meant only to be an 
introduction to the criminal justice system and the 
courts of Ontario. It is not an official text of the law. 
The law has many exceptions and special rules that 
are not described here. For more information and 
legal advice, please contact a lawyer, community 
legal clinic or one of the services listed in the next 
section of this booklet. 
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IMPORTANT RESOURCES: 
THEY MAKE OUR JUSTICE 
SYSTEM WORK 





Often there are different telephone numbers for these 
services and resources in the different communities 
throughout Ontario. In these cases, we simply 
indicate where to find the number you need: in your 
telephone book white pages or in the Ontario 
Government “blue pages” at the back of the phone 
book. 


ASSAULTED WOMEN’S HELPLINE: Ontario 
Government blue pages or 411 


ATTORNEY GENERAL - MINISTRY OF - 
GENERAL INQUIRY: (416) 326-2220 


CHILDREN’S AID SOCIETY: White pages 


COMMUNITY INFORMATION & LEGAL 
SERVICES: White pages 


CRIMINAL INJURIES COMPENSATION BOARD: 
(416) 326-2900 


DIAL-A-LAW: (FREE TAPE-RECORDED 
MESSAGES ON A VARIETY OF LEGAL TOPICS, 
INCLUDING VICTIMS OF CRIME) 

In Toronto: 947-3333 

From area code 416: 1-800-387-2920 

From area codes 519, 613 & 705: 1-800-387-2992 
From most of area code 807: ZENITH 99210 


LAWYER REFERRAL SERVICE: (PROVIDES 
REFERRAL TO A LAWYER & A FREE HALF 
HOUR OF LEGAL ADVICE) From area codes 416, 
613,519 & 705: 1-800-268-8326. In area code 807: 
1-800-668-8526 

In Toronto: 947-3330 


LEGAL AID - APPLICATION & INQUIRIES : White 
pages 


LEGAL AID - CLINICS: White pages 
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METROPOLITAN TORONTO POLICE: 
(416) 324-2222 or 91] in an emergency 


~ ONTARIO PROVINCIAL POLICE: White pages 
_ RAPE CRISIS CENTRE: White pages 


_ VICTIM/WITNESS ASSISTANCE PROGRAM: White 
_ pages 
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